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herein, PCIA fears that the deployment of PCS could be substantially delayed, and the

PCS industry will be less competitive with other wireless services already available.

Respectfully submitted,

THE PERSONAL COMMUNICATIONS
INDUSTRY ASSOCIATION

By:----'~-4-40a~~""--/.:;......;:0;A~~~-=--
Mark Golden
Vice-President -- Industry Affairs
1019 19th Street, N.W.
Suite 1100
Washington, D.C. 20036

November 30, 1995
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2 GHz ~UCROWAYE RELOCATION CONSULTANT AGREE~lENT

This AGREEMENT is made, entered into and effective as of the date executed by the City of San
Diego, hereinafter referred to as "City" and Keller and Heckman, a pannership organized and
existing under the laws of Washington, D.C, hereinafter referred to as "Consultant".

WITNESSETH

WHEREAS the Federal Communications Commission has adopted rules to require existing 2
GHz fixed microwave liCenMeS to relocate to .other frequency bands to accommodate Personal
Communications Service (peS) providers; and

WHEREAS the qty of SID CillO is presently a bolder of2 GHz fixed microwave licenses and
may be required to vacate these trequeftcies pursuant to a negotiated alfeemerlt with the Personal
Communications Service 2 GHz licensees; and

WHEREAS the City requires professional consultina services to be performed in connection with
the FCC mandated Personal Communications Semces (PeS) 2 GHz relocation; and

WHEREAS the Consultaat and its subco1tSUltants (collectively, the "Kelt. and Heckman Group")
have the personnel, expertise, aDd resources ~sary to accomplish the required Scope ofWork;
and

WHEREAS the City cleIira to have Couultat .w u prime COntrldor under this Asr'eement
and to perform said profeaionll COIIIU1tiIlI *Vices, _ ConsultlDt is wiUiDl to do so;

NOW, THEREFORE, in COOIicIerItioa oftile IIIUtUIl CovenllltS, pro"" terms and conditions
herein set forth, City _ Couultat bmt mull'• ., covenIItted aacl by these prnenu do covenant
and agree with each other • foUows.
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2 GRz ~OCRQWAVE RELOCATION CONSULTANT AGREE~tE~I

ARTICLE 1.00 - DEFIN'ITIONS

1.01 DEFINITIONS

A. "Approved" and "For Approval," means approved by the City as noted.

B. "Contract" means this Agreement.

C. "Notice," means a written notice which hu been delivered in person to the
indi'Vidual or a member ofthe firm or entity or to III officer of the corporation for
w~ch it wu intended, or ifdelivered, or sent by facIimiIe, or sent by registered or
certified mail to the lut .business address known to the party giving notice.

D. "Person," means a corporatiOD, partnership, business UsociatiOIl ofany kind, tn1st,
company, or individual.

E. "Consultant Prosram MaDaaw," means the Consultant's desipated Program
Manager,

IohDB.~

KeUer aad Hec:Icmaa
1001 G. Streit
WuhiJIItoa, D.C. 20001
(202) 434-4100 .

F. "City Pro..... Maaqer," IDeIIIt tile City's desipated Prognm Manager,

RichanI E. WiJkm
City ofS.Dieao
C ....:. -~ rt---:_I ft:.':"':_onme:_ ......~ &.II.,...,..

1220 C....-o Ceaao .
SID DieIo, CA 92102·1101
(619) 525·1650

G. "Project".-tile PCS Couulq Semces COIlUICt.

H. "Co...... Employee," mans lIlY ot!lcer, pll'tnei, employee, or lIent of the
Consultut.

I. ItMaximwa Coatnet Sum," me&DI the sum speciftecI ill this Aartement for
Consultinl services provicIecl by Consultant in ICcorcllDce with this Agreement.
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2 GHI :'-UCROWAYE RELOCATION CONSULTA....T AGREE;\IE:"iT

1 "Scope of Work." means the services to be performed by the Consultant in
accordance INith this Agreement.

K. "Personal Communications Service (PCS)" means the emerging
telecommunications service which is presently being implemented by the FCC in
the 2 GHz frequency spectrum.

L... "Request for Proposal (RFP)" refen to the City's document entitled "REQUEST _.
FOR PROPOSALS, 2 GHz MICROWAVE RELOCATION CONSULTING,"
dated January 4, 1995.

M. "Consultants Proposal" refers to uTIlE KELLER. AND HECKMAN GROUP"
Response dated Februuy 9, 1995.

N. "Basic Services" refers to those services required in the Scope ofWork ofthis
Agreement and detailed in the REP and Consultants Proposal dated FebNuy 9,
1995.

O. "Additional Services" refen to those semces requested by the City over and above
the Scope ofWork.

P. ..Additional CompeDlltioa" rer.a to Illy COmpensatiOIl over and above that which.
is agreed to ill this~ .

ARTICLE 2.00 - R1SlONSIBIUI1IS or CONSULTANT

2.01 GENERAL

A. The Co..........COIIIiIt oltboleHn'icII_ecl in this Article 2.00
ofthiJ Aann- AD or be pdxaaecl by the Consultant, the
CoDJUlt........,. ., conaaItIaIs and subconIWtIIIts in a mIDI1G'

consilteat with the COftILIItant's Propoul.

B. The Coaa- shill be rapoasibIe tbr the proCt.liOlll1 quality, technical accuracy,
tiIIIIIy coaa,IIdoa lid coordinalioa ofall semc.~ by the Consultant, its
couultaatlllld subcoaIultaDts, IIICl its IIICl their principles. ofBcers, employees and
ageDtl uact. tbis A&reement.

C. The ConlUltlnt'. sel"tica, under this A....-, shall be performed expeditiously
and with ...,.uy accepted professional skilllllCl a level ofcare required for the
orderly propesl ofthe Scope ofWork. The City recopiza that Consultant may
reasonably rely upon the services ofsubconsultants within their respective areas of
expertise.
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2 GHz :\IICROWAYE RELOCATION CONSULTA~T AGREE:\IE:'iI

o The Consultant, and its subconsultants, shall furnish all material, labor, office
equipment, facilities and transportation necessary to perform properly and
complete in a workmanlike, acceptable manner, the work called for in this
Agreement.

E. The Consultant shall designate, appoint and provide qualified managers and other
professional consultants to provide all required work under this Agreement The
professional obligations ofsucb persons shall be undenaken and performed in the
interest of the City. Upon request by the City, the Consultant shall furnish the City
a copy of the Consultant's contraet(s) witb its consultants and subconsultants.

F. The Consultant shall usip John B. Richards to manage the perfonnance of the
Consultant's seMces UDder this Agreement. Should he or any key employee or
consultant or subconsultant ofthe Consultant be transferred, reassigned,
tenninated or otherwise unable to complete his or her or their responsibility for any
reuon, the Consultant shill replace him or her or tbem with a competent perso~
consultant or subconsultant reasonably acceptable to City.

G. The CoDSUltaat and its o8lcen IDd employees, and consultants and subconiUltants.
shall cooperate with the City in performaace ofservices unci.- this Agreement and '
shall be available for consultation with the City at such reasonable times witb
advance notice u to not contlia with their other responsibilities under this
Agreement.

H. The Consultut sbaII not tlb lIlY ICtion or do anythiDl whicb in lIlY manner
limits, inhibits, restricts or othtrMse iDiinps 011 the riPt IIlCI ability of the City to
colDlll.lDicatt dincdy with the Co--. tbroulhout the term ofthil Agreement.

I. The Co....... sW. haw DO IUdIarity to dictate or make decisions concemiDl the
work ofthe City ia tile lIb..- ofC"aty's wriftea apprcmI. Authority to mike or
dictate any..all ........ deciIioa, IIld directives shall be the exclusive right
ofthe City. The CODaIltInt shall miew the work ofthe City for coaformity witb
aD peniDent nquir__• report the raub thereofto the City and assist the City
in rmew and IItIbIiIbment of systllD directives. but the ConsultaDt shall not have
any indepeadenllUtbority or responsibility to mak~ those decisions on behalfof
the City.

1. The City's R.eqtltlt Car Propo.... tile Contnetor's ProposallllCl all
correspond..e speciflcaIIy ret.enced u attaehmIIlts to thisA&r~ are
included in this~. The~s ofthis Apeement shall supersede
any conflict betweeD. the Request for Proposal, the Proposal and this Agreement..
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! GHz ;\UCROW,.\ VI: RELOCAnO~ CO~SrLTA~I ~GREE;\JE~I

202 TER.\t/SCOPE OF WORK

The following services shall be prov;ded by the Consultant &om the date executed through
the completion of the Agreement. The term of the Agreement is anticipated to be from
May 1, 1995 through May 1, 1996. Other services consistent with the Consultant's
Proposal are authorized under this Agreement, as necessary in Consultant'S discretion to
provide services requested in the Request for Proposal. All services rendered by
Consultant for Phases I and II shall be completed within the Maximum Contract Sums
specified in Article 4.01.

The Consultant shall usip I Program Manapi' with authority to commit resources of the
Consultant'S firm as necessary to meet these minimum lenns and conditions of this Scope
of Services.

PHASE [ • PRE·NEOOIIADONS

A Prepare and present I written repon to City std'which summarizes the City's
existinl 2 GHz microwave netWOrk includinl=

• A minimal ftanetional debitioft of the City's existiDt 2 GHz micr~wlve

netWOrk.

• As... the imp8Ct ofwinI.. service opentioal 011 the City's existinl2
GHz microwave system.

• IdealitY pot__ iDt....... to and &om txistiDl microwave paths.

• ldeDIift betw-. afFecttd microwave ficiJiti. and wireless seMce
lie ..

B. Prep.... _ pn_ aMitt. ecoaomic UIa"" report which ,mews the
followinl:

• The value of the vacated spectruID to both the PCS licensee aDd the City.

• The IfIic:t ofwaitiDl the allotted rime or vacacinI the spectrUlll in shan
ordw.

• The portioft ofeach market and the IIIIGUIIt ofspectruID ill codet for each
MTA(Major TrIdin. Area) and BTA(Basic Tradiftl Area).

• The potential net profitability ofeach market to the wireless provid~
inc:1uctinl Ulipment of I value to the 2 GHz microwave spectrum hcensed

•



2 Gaz ;\OCROWA VI RELOCATION CQNSlJ.T.-\~T AGREE:\t[~T

to the City on the basis of potential profitability and on the ponion of the
total wireless services market affected by the City's microwave networks.

• A cursory review of any incumbents other than the City who will playa
role in the relocation process.

• Propose a strattIY to take with those PCS licensee's who are willing to
"wait the City out"in order to mjnimize their expenses.

C. Prepare and present a written repon for City staffwhich assess wireless service
licensees who will be negotiating with the City. The repon should include:

• An analysis ofeach licensee on the basil ofcapitalization, spectrum auction
bid, business experience, put performance, proposed 5er\'ice offerings. etc.

• The licensee's rankinl among market competitors including an estimate of
probable market peDettation ofeach licemee.

• A forecast ofthe probable neaotilli01lgoals for each licensee.

• Analyze the other Pes 6c.... that the iDcumbeat hu wall. review their
ceilullr hoktinp. the wilu.. other telecommunieatioas holdinp and their
marie. shire, the corporate strueturI ofach licensee and their ability to
cany out PCS opendons.

• A miew ofm. "'I....expertiM of... lic.... ill general including
their tec:baololY choice.. thIir flIIOCiation skiUI and SUIt._. Analyze
how theM skiIII will UI'ect the City's nepciII:ions.

D. PrepIre ... preIIIIt a writt. report which oudiDtI the options available to the
City:

• The report should include such options u &ber, leued circuits or private
w..

• The projected bendtI ofeuIy blDd cl..mi for the PCS provider. Witht" it..iIllIIind. det.mini the SUIt... ancl tactics required to gain
maximum beaeIt ftom early bud clariftl.

,
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2 GHz \lICROWA VE RELOCATION CQ:'iSULTA~T AGREE~£I~T

• Specify what options the City should "put on the table" including the
proposed initial asking price. the minimum price to which the City should
negotiate to. what information should become public information during
the negotiation process and the information the City should solicit from the
PC S providers.

E. Prepare and present a written report which identifies and assesses potential
entrepreneurial and operational opportunities. The report should include as a
minimum:

• Strategic "partnerships" with wireless services licensees or other
microwave liceasees; inD'astruCNre leuiDa; asset sharing.

• Operational opportunities; e.J., infi'astrueture upgrades; integration of
new wirelesa services into operational netWOrk, etC.

• Stratqic putnerships with both thelnc:umbents and PCS licensees.

• Feuibility ofprofitable coalitions with other incumbeats and the prospect:-
.for joint nesotiatiolll. '.

• Strateai_ for neaotiationl with tho.. PCS IicIUIII which .et a "tree ride~

ai a result ofarty nesotiations with the 8nt PeS licensee.

F. Prepare and prlSlllt awrittlJl report containiDI recollllDlJlClations reprdinl:

• Develosxn- ofneaoQatioa stnt.....

• ExiJIiIWpocendli hDdi.. tea UId om. .......... for use ofpublic
rilllt ofway for the provision ofPeS senica

G. PrepanlIIId praent awritt. report coatlillinllepl recollUlllftClation in the
followUll ana:

• Analysis ofri.... and obIiptions unci.- FC~ rul_

• Draftinl ofblDd clearinllll'etmeIltS.

Completion or the roUowiq milestones, ill the weeks estimated, will be a pup ofConsultant
perfonnance.

7
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Weeks from
Project Stw

. - 1

2

3

4

S

8

8

PHASE U • OmoMAL

PHASE I
\1j!estone

Prepare and deliver presentations at the start of the
project. at major milestones and at the close of the
project.

Provide a report to City staffwhich summarizes the
existing 2 GHz netWork.

Prepare a report which assess wireless service licensees
who will be negotiatinl with the City.

Prepare a report which outlines the options available to
the City under the FCC's rules.

Prepare 111 economic assessment repon.

Prepare a report whicll identifies and ..... potential
entrepreneurial and operational opponuai_.

Provide recommendariODl reprdins aistint'pocential
&mchi.. and other qreemems.

Draft band e1euinl Apemenu with wirel_ licensees.

A. Prepare and pr.... prlMlltl1ioftl to the City CouncillDCl Council Committees.

B. Provideldcliliolllliepi uli_ill the CoIlowinlIrlU:

• CoDduct 11II6I01 uaiIl the City in concluctinl JleIOCiatiou with wireless
lie__ OIl bebaIfofche City.

ARTICLE 3.01- CB&'fGU TO SCOPI or WORK

3.01 GENERAL

A. TIt. City may at lIlY time, by wrm....orct.. mab cbInpI widia tile pnenl scope
of this AIf'DIIIC IDd in the servica or work to be performed by the Consultant
hereuncl.. Ifsuch chIapI cauM III iDcreate ill the ScotM ofWork. 111 equitable
adjustment will be mad. and this Alfeement will be modi4ecI in writinl
aceordinpy.

8
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B .-\.ny claim of the Consultant for adjustment of this Agreement under this .-\!tide
3 00 shall be asserted in writing within thirty (30) days from the dace of receipt by
the Consultant of the City's notification of change.

c ~o services for which Additional Compensation is required shall be furnished by
the Consultant without prior written authorization ofche City.

The Consultant's compensatioD as defined in Article 4.00 "Basis ofCompensation." is the
ma..<imum compensation payable under the terms of this Agreement and is subject to
adjustment as provided in this Agreement. The Consultant shall not provide services
beyond the scope of this Agreement unless those seMCes and compensation for those
services bave been defined in an approved amendment to this Asreemem. No one other
than representatives of the City can bind the City with rqlld to payment for services
which exceed the amount payable under the terms of the Agreement.

ARTICLE 4.00 • BASIS OF COMPENSAnON

4.01 BASIC SERVICES

A. In considentioll oftbe performaace ofthe Scope ofWart heniD contained on the ~
pitt of the COnsWtInt, the City... to pay the CouuIt_ for performin! the
services u described ia Anicle 2.00. oftbil~ bUld 011 the foUowin!
hourly rat... wbidl iDdude iii direct eo_ salaries, !in.. beaetitJ, overhead and
profit u well u xeroxinIlt Co subconUtIm's oilees. Said sums
shall also include II bu.... reIItId re., lie permits. insurlDCe. business and
oecupltioa tax... ·state_1ocII" tlXlllIIdc~ tlXlI, whieh are leplly
enacted u oltbe date oftbil~~ or DOC yet in effect and shall be
subject to .....11_ u provided ill dis~

PERSON POSmON HQUBLYRATE

101m B. RidIIrda Project MIaaIer 5216
Raymond A ICOWIIIIci Project AttcnIY 5231
10nadllll SptlICW Project Altomey 5171

Dr. CharI. L IacJaon Project EaP-' 5270
Dr. Iefhy H. RohIA Project Economise 5270

Mark E. Crosby SpectruIII MIaapmeat 5110
Klaus Bender Microwave en.-. 590

lohn E!er StrateP: PtIlUlinl 5270
Dr. Nguyen T. Qum. Economie Forecutinl 5157
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For Phase I the ~fa.'<imum Contract Sum shall not exceed one hundred eighty-five
thousand dollars ($185,000).

Phase II, optional, shall be executed only upon prior INtitten City approval. The Phase n
\fa.ximum Contract Sum shall not exceed sixty thousand dollars ($60,000).

B The hourly rates as set fonh in this Anicle 4 shall remain in force through June 30,
1991, without adjustment. [n the event that City wishes to extend this Agreement
beyond June 30, 1997 then the rates shall be adjusted by a factor of 1.0 times the
increase in the Consumer Price Index for Washington, DC. from April 1995.

C. The parties hereto acknowledge that the Maximum Contract Sum for both Phase [
and Phase II are initially established through joint estimate of the required Scope
of Work. The actual Phase Contraet Sums may be lower tban so estimated.

4.02 REIMBURSABLE EXPENSES

A. Reimbursable expease allowance. The above Maximum Contract Sum includes·
reimbursable exJ*IIII in 1ft 1mOWIC.that shall not exc_ 10% ofth. Maximum
Comract Swa without prior wriftea authorizalion ofCity. lleimbursable expenses .
shall be billed It the actual cost for trave!. lonl distanee telephone and job related
expenses for all Consultant's stdiDcludiDI per diem expenses for Consultant's
staif.

B. No markup will be ehlrpd Oft those ColllU1t1nt's subcoasultams.

C. Travel and Per DiIIII ExpaMI: ConlUltanl shall be reimbursed for travel and per
diem .,........om. dinIct..-for bome0"employ.. (not iIlcludinl
on-site r.lurtt1iwa) ill ICCOI'duce withC~I nrablisbecl policies. If
ConsultWl"""'" travel by privlre or=-cill co_ aircraft, Consultant
will be reiallluned It commercial eoa airIiDe rata for tbe clul offair authorized
for~ CoaadtInc'l~ un&&. Consult..established policies. For
any part ofdle rouce tor which then is no rep1ar1y scheduled commercial coach
air seMca,~ shall be It rat. pubIiIbed by Couultlllt &om rime to
time. Per &aa reimbunemeal includes mall and ~ommodation e.'<'PeftSeI.

Per diem.,... sbaII be U foUoM:

1. Ovemilbt lCeommodadons: 5140.00 per penon per day.

2. Away &om homeb~ but not overnight: m.DO per penon per day.

lO
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-+ 03 LEVEL OF EFFORTS

A. ~ta:(.imum Contract Sum is based upon the initial project management team of
nine professionals as set fonh below Additional employees or panners of
Consultant, under the guidance, supervision and control of Consultant, may be
authorized to perform services under this Agreement upon prior written
notification to and approval of the City.

B. The Consultant wiil provide the foUowing named individuals. who shall be
primarily responsible for performance oftbe services hereunder.

PERSON

John B. Richards
Raymond A Kowalski
Jonathan Spencer

Dr. Charles L. IICksoD
Dr. Jef!tey K Rohlfs

Mark E. Crosby
Klaus 8...

10l1liE.-
Dr. NpyIII T. QuIll

POSITION

Project Manqer
Project Attomey
Project Attomey

Project EftIiaeer
Project Economist

Spee:uum MIIIIpIDIDt
Microwave EDPseer'

Stratqic Pta1IIiDI
Economic Forecudnl

C. In the ...,. die City reaIDGIbiy dltamiael that lIlY ofthe fori.. individuals hu
not pro'" diIc Ilia duIieI, the Coasul~, U'p01I receipt ofwrinen notice
ftom the City 10 prompdy nplIce suda iDdivicluIl wttb • qualified
indMduII, Uject to the prior wftuea approvII of the City.

4.04 ADDmONAL SEllVICES

A. Ifeeaty ,..... .., AdditioaII SeMces DOt indudId • pin oftile Basic Services
hili die COIIIUItaat, pa,...c for such MI'YicIIIhIiI be buecl oa the hourly rates
speciIed ia Anic:le 4.02. IfCity...not to iDcreMe the MIxiaIm Contrae:l
Sum, tbIaC~ shall not be obIipttd to perform Addi1iollll Services
her"'" beyoad mo.llr'\'ices fOr wbidlllid M.uiamm CoDll'lCt Sum covers.
In the "'.City eIIctI to iDcrtue the Maxi...Contnet Sum neceuuy to
complete the Additionll SeMca, theaCODlU~ .... to complete said
Additionll Services or to continue services to the extent that said Maximum
Contract Sum bu been increased.

11
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-+ 05 ~O DEDt:CTION ~ PA¥;V(ENl'S

.\. ~o deduction will be made by City from any payment due the Consultant on
account of penalties, liquidated damages or other sums withheld from payments on
account of the cost of changes in the Scope of Work, claims or lawsuits through
no fault of the Consultant.

406 BaLING Ai'll) PAYMENT

A. Monthly BillinI- Ou or about the fifteenth (15th) day ofeach month, Consultant
shall furnish the City with a detailed proFtU invoice ofall professional services
rendered and reimburSlble txptnIII incurred durin. the precedina calendar month.
Fees for Services shaJl be biUed in accordance with the Scop. ofWork. Each
progress invoice will be supported by vendonl invoices, expase reports, and any
other documentarioD nlClIIIIY to substantiate the buic fees and reimbursable
expenses. Each invoice shd SUllUDlrize prmous billiap, and any balance
remaining. separately identiied hm the currtftt bilJina. City shall pay the invoiced
amount withiD thiny (30) ca1endIr days after receipt of the invoice.

B. Final Bm•• UpOD tennillatioll ofthil AIf'tIDIIIt, Consultant shall submit a
statem_1WIIIIIII'iziDI pNYious biIIiap rendered, paymeacs received and any
balance rl"'liniq AdcItd to such SWtmelll, and properly supported by
documllltary ftidIDCl ofapeodiIure, shill be lIlY chan.. to the total cost of the
Services not reponed pnYiouIly. Witbill thiny (30) clays after receipt thereot: City
shall pay COftIU1tInt III r....... amouatl due.

ARTICll !.OO· EQUAL OPPOtn11NITY

S.Ol EQUAL OPPOllTt1NlTY POLICY

The City of SID CillO wiD DOt cIiIcrimi.-e with reprd to race, relilioua creed. color,
national orip., IDC"', physical bIndicap, m.iul sraau, SIX or ... ill the award of
contrICtL

5.02 EQUAL OPPOllTt1NlTY CONnACTINO

The Subconsultlllt Lise (EO'·') or &csimile is a pan oftbiI Aar-ftIIIl AJl
subcontraeton have b.-liSlId 11III it is...dill no cbIDps to die subcouultlDt list
will be allowecl without prior writtenlpJWOVll from thl City. Subconsultllltl are expected
to complete a rniaimum of15% oftheir list.. scope ofwork with their OWD workforces.

Consultant shall submit to the Project Manqer statistical information u requested in the
City of San DiIlO Contract Activity Repon indicatinl the amount ofsub-contraetin,

'""
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pro"lded by firms during the period covered by the report. This information should be
accompanied by an invoice from each sub-consultantlsubcontractor/vendorlservice
pro"ider listed in the report. Consultant agrees to issue payment to each of the firms listed
\\oithin 14 days after City release of funds, or be assessed a penalty of 2% of the amount
due each finn for each month or portion of a month in which payment is not made.

5 03 EQUAL EMPLOYMENT OPPORTUNITY

Consultant and each of its Subconsultants will comply with Title vn of the Civil Rights
Act of 1964, as amended, Executive Orden 11246, 11375, and 12086, the California Fair
Employment Practices Act, and any other applicable federal uxi stale laws and regulations
hereinafter lnactecl. Consultant will not discriminate apiut any employee or applicant
for employment bued on race, religion, color, ancestry, age, gender. sexual orientation.,
disability medical condition or place ofbirth.

Upon request by the City of SID Dieao, CoDSUltam will submit a currem Worlcf'orce
Repon aDd, ifr~ ID Equil Employment OpportUnity PI_ wbich sets fonh the
actions that ConsultaDC will taketo achieve the City's golll for the employment of Africa
Americans, AmerlcUl Indius, AsiIIII, Filipinos, LatiDot, Women mel people with
disabilities.

Further, consultant wiD cause the fbnIoiDI provisioal to be iDserted ill aU subconttaC'ts
for any workco~ by this Aareement 10 that such provisions wiD be biDding upon each
subcoDSUltlllt.

5.04 LOCAL BUSINESS AND EMPLOYMENT

ConsultaDt~ dII& till CItJ ofS.DieIo.. to promote IIIlploymeat mel
busin..opportullitill far IocII""'1 ladlnal 011 all City waawca. CoDSUltaat wiJ1,
to the ext.. I....,pardi, saIiciI."....fbr"""" aad bids_ proposals
for subconttlCtl for work UIociIled 'NidI diIAar- toaIlocaI reliclearilDClBrms u
opponunitill occur. CoDUtIM...to bin quali8ecl1ocII resid.-l1Dd 6rms
whenever feUble.

Consultlal under-.IIIdI that: tiiIIn to comply with the abcmt requinments, and/or
subrniuiDa &lie iIIfbnNaoa ia rtIpOIIII to thtII requirlmenU, may result ill withholdinl
progrlSl p.".a UIItilC~ .COmPIiIe witb abcM, or tII1IIinIdoD ofthis
Agreement, aMlor ....... tom pll'tic:ipaaiDt ia ft.mn City COanctl U a prime or
subconsWtlllt, for • period ofDOt 1_duIII 081 (I) yeIr. For IddiIioftII or subsequent
violation, the period ofsu may be exteadecl Cor al*iod ofup to three yean.
Failure to satisfY imposed punu.- to dis seccioII sbIII prohibit consultant from
participatinl in future City conuac:ts until all penalties have beeft satisfied.

13
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ARTICLE 6.00· DRGG-FREE WORKPLACE

601 DReG-FREE WORKPLACE

All City projects are now subject to City of San Diego Resolution No. R-2779S2 adopted
on ~{ay 20, 1991. All responders should be aware of the provisions of Council Policy
100-17 which wu established by the above numbered resolution. The policy applies
equally to the contractor and all subcomractors. The elements of the policy are outlined
below.

1. "D1'ug-fi'ee workplace" MtaIIIl site for the performaace ofwork done in
coanectiOll with I contract let by City of San 01. for the construction,
maintlftlDC' or repair of lIlY flIci1ity or public work by III entity at which
employees of the emily are prohibited &'om enPlini ill the unlawtW manufacture,
distribution, dispeasIaioa, po.....OIIt or use of I controlled substance ill
accordance with the requiremems ofthis sec:tioa.

2. "Employ." meIDI the employee of I coacrac:tor direcdy enppd in the
performuce ofwork purSUlll& to a coauae:t,as dacribed in Section C.

3. "Comrolled substlDC8" m.aa a =-olled subItIIICI in schedules I through V of
Section 202 ofthe Comrolled SubltlDc:a Act (21 U.S.C. Sec. 812).

4. "COntl'lCtor- a-. tbI cIepIrtmea&, dMIioa. or ott. unit of I penon or
orlaaizaUOIl rltpOlllible to the COIIIrICtOr for the perf'ormIDce of I portion of the
work UDd.- tbI C01IIrICC.

CITY CONTIACTOI. REQtJIREMENl'S

1. Every pc.- 01' orpnjzenoa ...... a~ or ....by the City of SID Dieso
for the proWioa of... shiI c.uft to the ci&y thIt it will provide a dNs-fi'ee
workpllce by doiDI II oftbefb~

L PubIIhiaI a...... notil)...~ tbIt the ualawftlllDlllUfacture,
discribudGII, cIitpeasaaioa, poIl••oiI, or UII ofa coacrolled substlDCe is
prolibitld ill the pII'IOIl'S orpniU'im's worIqUce aacI specifJiDl the
aetioaI dill be tak. 'pinc empIoyeea Cor violatioas ofthe prohibition.

14
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b. Establishing a drug-free awareness program to infonn employees about all
of the foUowing:

(1) The dangers of drug abuse in the workplace.
(2) The person's or organization's policy of maintaining a drug-free

workplace.
(3) Any available drug counseling, rebabilitatio~ and employee

assistance programs. .
(4) The penalties that may be imposed upon employees for drug use

violations.

c. Postinl the swement required by subdivisioa (1) in a promiDtIlt place at
contractor's maiD ofBc:e. For projects large eaoup to necessiwe a
COastNe:tiOD trail. at the job site, the requirlCl silUP would also be
postlCl at the job site.

2. Contraeton shall include in eICIl subcoacnct qnaIIIt IlftIU&Ie which indicates",
the subcorttrlCtor's ...... to abide by the proviIiou ofsubdivisions a. througll
c. inclusive ofSection c1. COntraetorl aDd subc:onnccon sbaIl be individually

. responsible for their OWft drui-t. workplKl pro....

Note: The requiremau ofadrua-6w IWItII1III proJrIIII caD be satisfied by
periodic tail.- • __ covtriDa the vuioua upectI ofdrul-abuse
educIIioa. A1thouP .. iIHauIe emptoyft'ui-.a prolfllll is not
required, COlllrlCtOl1 sbouId be able to provide a listiDa ofdrul
rehllMlitatioa IDd comweI" proanmslVlillble ill the COftIIDWIity at large.

ARnCLE 7.00 • INSl11IANCI:

7.01 GENERAL

A. Thec~ ~ce work UI.Ider tbiI Apeaeat UDtiI the
Co proWled a CIIdcate for aI requincl hereuacler.
ApprcMII ofdle .....by the City rtIiIw or dec:reue the liability of
the ConUtw- COIIIpIDieI writiIII die inainace UDder dis article shall be
Iicemecl to do iMlsi'. by die State ofCaIifomiL .

B. All required inlunace poIic:ieI shill be m-.ua.d cont:iauously tbroup the term
of this~ AJl insunDc:e co...e iDdudeci ill the Muimum Comnct
Sum.

15
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702 COVERAGE

.-\. The Consultant shall, prior to execution of this Agreement, furnished the City with
certificates of insurance for coverages as required below.

B. The Consultant shall maintain the foUowUtg types ofinsW'ance coverage during the
term of this Agreement. This insurance shall cover all of the Consultant's
employees to be enllled in work under this Agreement, and the same shall be
required of all cowtants and subconsultants of the Consultant.

1. Commercia1 0eftera1 Liabilicy Insurance Policy;

2. Commercial Automobile Liabilicy including <a> hired and (b) non-owned
automobile; and

3. Worker's CompensatioaCoverap· Consultut sball comply with aU
requiremems and rep11tioa1 of the Stat. ofCalif'onUa for obtaiaing and
maint'ininl adequat. Worker's ComptaSltiOll iDsurmce.

4. ~Errors aDd 0miIIi0aa" InsunDc:e.

7.03 AMOUNT Of COVERAGE .

A. Geftenl LilbiJicy: GeDnI I ilbilily CCWWlllsUII be OQ ID "occurrence" basil
only IDd .. 011 a"c-' .,... COIIIWtaat sbaII maim... limits of no less
t1wI 51,000,000 COIIIbiMd occurrtDCe for bodily injury and death.
penollll iDjury UId property drxl.

B. Automobile LiabiIiIy: AUCOIDabile I i'''''.. iDdude, at i miDimum, but neecl
not beIj." to, CO'.".I ••',.dim. Cor iajurieI or deIdl to persoas or
damIpI to property whicb Ifill .... or ia co:..-. with the ownership,
mai..... or \lie of lAY motor veIIicIe .....owaed, bincl or IIOft-Ownecl, in
the~ ofwort uadIr tbiI Apl_ by tIaI Co..... its as'"
repruai"'iws, employles or its COIIIUItaIa or subc:oasultaatl. The Consultant
sbaIl .....1imitI ofno 1_ tbIa 51,000,000 combiDId .... Iimit per accidem
for bodily iIIjuIy or d.... penoaal injury aDd propeny damap,

C. Workers ColllJMllllldoe: WorkIn Compcnution InIunDc:. shall be provided u
required by the St•• ofCaJifomia.

D. Errors aDd OmiSlioa: Errors aDd OmiuioallDsunDce shIia be provided u agreed
to by Cicy.
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704 CERTIFICATES OF C'iSl:R..-\.'KE .-\..~"D RE~"EWAL CERTIFICATES

.\. The certificates for each insurance policy required by this Article 7 00 shall be
signed by a person authorized by that insurer and licensed by the State of
California.

ARTICLE 1.00:- INDEMNmCATION OF BOLD BA&'W.ESS AGRIE~IENT

8.01 GENERAL

A. Consultant .ees to indemnify IIld hold harmless the City, its officers, agents and
employees &om UlCl ....my anct aD claims, cosu, suiu a.acl damages, including
attomeys f.... lrisinl tom the Delli... letS, errors or omissions, or willful
misconduct of Coasuitaat associated with tbis Project.

B. City .... to iDciemDifY IDCl bolcl barml.. the Consultlllt, its ofBcers, agllUS and
employees tom andapin- my and aD claiml, co.., suits aDd damages, includiDI
attomeys f-. arisinI tom the nePPat ids, erron or omissions, or willful
misconcluct of the Ciiy asociat. with this Project; -.

ARTICLE 9.00 • SUSPENSION, 'TIJlMJNAnON OR ABANDONMENT 0' WORK

9.01 SUSPENSION Of WORK

A. The City may ordIr the Coaaal~ ia writiDI, to~ delay or intmupt all or
any pan olthe work oftbil Air..... b the period of time the City determines.
in its sole cIiIcnIioa, is......... Sucb vnin. DOCice will be liVID Ill... ttD
(10) workial days prior to eM dI&e Oft wbic:II the City wishes to susptDcl, delay or
interrupt.

B. Ifthe performIDcIof. or lIlY pill of the work UDdIr tbiI Aareement is
suspIDded, ...,.. or iIamaptId tor more tbIa dIiny (30) consecutive calendar
days aad ............... delay or iDtIInq)cioa is DOt due to the fault or
aeati.-eeoftbl Coa.atUlt. the Cac.dtaaC wiD be COIDptnllted for services
perf'ormed prior to aodce ofsucb aalpllllioa, dtlaj or imem&pCioa. Compensatioa
to theCo~wiD be bued Oft work pII'fonMcI prior to the etfective date of
the suspenIioa, delay or illtemapdoa Ita aD pmioulpa~ The ConsultaDt
shaD not peIfonII ftutbtr work UDdtr dis A........ after the etI'ecUve date of the
suspension, delay or iDtllTUptioa until receipt ofwr1tttD 110tice &om the City to
resume &*formanc..

C. When the work is resumed, the Consultant will be entitled to aa equitable
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adjustment in the ~(aximum Contract Sum and time extension. as appropriate, for
any increase in the cost of performance of this Agreement caused by the
suspension. delay or interruption. This Agreement will be modified in writing
accordingly.

D. No adjustment to this Agreement will be made under this section for any
suspension, delay or interruption for which an equitable adjustment to the
Maximum Contract Sum or a time extension, or both, is provided for or excluded
under any other clause of this Agreement.

E. A claim unci.- this sediOD will Dot be allowed for any costs incurred by the
Consultant durinl the thirty (30) calendar days followiq the date of suspension,
delay or interrupUOD, except for previously oblipted project related costs such as
hOusln. rental all'eemenu, which have not beta directed to be demobilized by
written notice of the City or which CIDDOt be termiaalld without incurrin.&
premium cosc. Such date will be df:llMCi to commeac. on the date the Consultant
receives & wrtttlll aouci.ofsuspensioD trom the City in writiq of the act involved,
whichever notice occurs first.

F. A claim.under this sec:tioa will DOt be aUowecl um..1UCh claim is submitted by the·.
ConsulWiC to the City wichia thirty (30) caladlr days after the termiDatiOD of the
suspemioD, deJay or interruptioa, but DOt 1atIr thaD the date of8Da1 payment to the
Coasultant UDder this Ap'ttmeDt. .

9.02 ABANDONMENT OF WORK

A. ThiJ AF- may be tInrJiutecI by tile City upoa DOt 1_ thaD seven (7)
caleDdar days wriftIa aotice to tile Co...in die IV_ die Project is
ablDdoDld.

B. Ifthe Project is ............ tbiI ..... the fttbIa- obIipioas ofth.
parti-. izM:Iurthw. but: DOt limited to,~ to be paid to the Consultant,
wiD be tile _ u iftbil Atr- bid..t.ni...... punuIIIt to the
Termination tbr Public Conwaitnc.~ of9.04 hereiDbelow.

9.03 CITY'S RIGHT TO TERMINATE AGREEMENr

A. If the ConsultaDt:

1. MawiaIIy ftiII to pertbnn, tbroup DO let or fAult ofthe City, any ofthe
oblipdou under this~;
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2. Disregards laws. ordinances, regulations or orders of any public aurhoritv
having jurisdiction~ or '

3 \fakes an assignment for the benefit of creditors without the previous
wrinen consent of the City, except to a financial institution authorized to
do business in the state ofCalifornia;

the City may, by serving seven (7) calendar days advance written notice to
the Consultant, terminate this Agreement~ at the CitYs option. take
over the work and prosecute the same to completion by agreement 'Nith
another puty or otherwise or delete the remliainl work. Any extra costs
or damqes to the City will be deducted trom any money due or coming
due to the Consultant und.. this Agreement.

B. Upon delivery by the City to the Coa.sultam ofa tennilwiOIl notice, tbe Consultant
shall discontinue all semces ail"eeted by the termination, unless the notice directs
otherwise.

C. Ifthe City terminates thisA~ for a mat.w brllCh the Consultant shall not
be entided to receive lIlY ft.1nher paymIDU under thii Aareement wuil all work has .
been tUlly pertbrmecL TheC~ sbaIl bar lIlYan apeIlMI iDcurred by
the City in COIIq)I"" the work, irIcludinl. but not limittel to, an increased costs
for com"'" tbe work, IDd all clvNIeIlUItIiud by the City by reuoa of Nch
reNsa1, DIll-. fiilun or diIeo.iD..... ofwork by the ConsultaDt. After all the
work COlIC.....UDder tbiI Ap...- bu be. campl«eeI, the City will
calculate the total...-1Dd dImapI Cor the camplet. work. In 110 event,
howlYW, wiI.., be pIicI to die CODIUlt_ Cor lllticipated profit all
perforIIIICI or .w.or om. work U ofche t!'ective date of
lermiawioa. Iftbe toaIlXI*I- d""l'. aclld the UIIpIicI baluace, the
Consult...be IiIbIe to _ City pay the dilWtIICII to the City on
detlllDd~ _ Cor ill the ...... ofa dispute ofa material
brada endiat illItMnIioa u pn:McIed "'l'eILdrinI in a detenniDation that
d'.I" haw occumd widia _ COIIIrOI of_C~ then such damages
for wbicIl _ CoaMtanl shall be IiIble sbaII not exceed the1..- of (i)25% of the
M",m Ca.IrICC Sum or (ii) 25% ofrem." rea which would have been due
the ConlU1t111l upoa completiOIl of the ContrlCt. .

D. Ifthe terminltioa Cor de&ult bu bela isIuecIlDd it is lac. detennineci for any
reUOll that the COIIIUlt_ wu DOC in def&ult. the ri.... ucI obliptions of the
parties, .indudiaa. but DOC limited to, compeasatioe to be paicl to the Consultant,
shall be the SlIDe u ifthe terminatiOIl bas be. purSUIIIC to the provisions of 8.04
hereinbelow. This shall include terminatiOIl for def'ault because offailure to
prosecute the work.
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E. The rights and remedies of the City in this section are in addition to any other
rights and remedies provided by law except as limited under this Agreement.

F The Consultant shall not be considered in default in the performance of its
obligations under this Agreement, or any of them, to the extent that performance
of such obligations, or any of them, is prevented or delayed by any cause, existing
or funue, which is beyond the reasonable control of the Consultant.

G. Delays ansinl from the actions or inactions ofone or more of the Consultant'5
principles, officers. employees, apnu, consultants or subconsultants are expressly
recoFized to be within the Consultant's conttol and shall be considered for
purposes ofthe default provisions of this Apeement to be delays lrisinl from the
actions or inactions ofthe CoDSUlW1t.

H. Notwithstandinl any ofthe (orllOiD..:

1. If Consultant fails to perform in accordlDCl with this Agreement an the
City nOaDa the Consultut ofm. speciIc ddciIncy in w'ritin& Consuluut
will have a rellOllble opportwlity to cure the coDdi1ioa. Consultant shaJl
commence to cure the coDditiOQ ill a mIDDII' approvecI by City within five:
(5) busiDas days oftee.pc ofllOCice specifyiDl the delau.lt. Consultant .
shall diJipady proceed to cure.

2. IfConsultant fails to make a rlllOlllble eI'on to cure and fails to diUlendy
proceed to cure witbiD IIicISw(') ha,_. days I1OC'Wit.bstaDd the
CitYs notice, City may ter'llliDlle the Conaa1tIDc for failure materially to
perfonD in ICCOrdaDce with this~~ to Article 8.00 of this
~

9.04 TERMn'lAnON FOR PUBUC CONVENIENCE

A The City may tlnlliDlte tbiI~ in whole or ill pan. wheuver.

1. The ColUUItaat is prevented &om proc.....wUb the Scope ofWork by
rlllOll of. pnIiminary. specill or penn_ r.-aiaiDI ord.. or injunctiOD
ofa court ofcompeteDt jurisdic:tioft where the isluua ofsuch restraininl
order or injwIctioa is causecI by acu or omiuioaa ofp.-soaI other thaD the
Consultlllt

2. The City elects to terminate in accordance with the provisions of9.02
hereinabove; or

3. The City detennina that termina1iOD is in the best interest of the City.
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